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IN THE VATTSR UF APPLICATION NUMBER 3277 of CARSON & TAHOE LUMBER
ARD PLOMING COMPANY TO APPROPRIATE FROM ELLIS CREEK IR PLACER COUNTY
FOR THE PROPAGATION OF wiSH AND FOR SCENIC FURPOSHS
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PECISION WO, 3271 D _73
Descided October 2, 1925

APPEARANCES AT HEARING HELD JURE 10, 1924%

For 4Lppliosmt - H, #. Droste, Attorney at Law,
Mills Building, San Francisco, Cal.
For Protestant, R, Drasswer, 330 Jackson St., San Francisco,
California.
Bxaminer , Bdward Hyatt, Jr., Acting Chief of Division
QRIXLEQE

This is an applicatiocn to appropriate ome sad one-half cabdio
feet per seocond from Bllis Creek in Placer County to be ueed in the ime

provement of the scenic besaty of Quail Lake and the propagation of fish

in said lake. The application was filed by Carson & Tahoe Jmmbar amd
Fluming Company on March 35, 1923, was in due course safficiontly completed

for advertisement and was protested by Loulse Westhoff, The matter was
investigated by an engineer of this office on August 25th and 26th, 1923,

and 1n due course csme on for hearing upon proper notices

The situation, briefly stated, is as follows:




Protestant some years ago constructed a small ditch from
B1llis Cresk to Quall Lake from which water is led by a pipe line
to McKinney's Hesort on the shore of Lake Tahoe where the waier is used
for domestic purpcses and the gemeration of power, Quail Lake 1a a small
natural lake the oapacity of which was increased by the owners of BeEinmey's
Resort by mesans of construction of a low dam at the outlst., This daa, the
entire laks, the major portion of the di toh leading from Ellis Cresk to
the lake snd & portion of the pipe line leading from the lake to HcKlunneys'
Resort are upon land owned in fee simple by the epplicant, uarson & Tehoe
lamber apd Pluming Compeny. This construction was comploted and wee of
the water mads for some years without objestion on the part of applicaant,
who cloims not t0 bhave xnown that a trospass was being comaitted upon
his puepertye

An sction was brought by applicant to ejent the protestant
and enjoin further trespass and this terminated in a Judgmemt by the

Superior Court of Placer County {Case £287) in favor of defendant, who

is the protestant in this matter. This Jjudgasmt found thet the defendsnt

(protestant in thia matter) was the owner of &n easement and right of way

over the lands of plaintiff (applicant in this metter! for the maintenaace
and oporsiion of the aforesaid ditech, pips lina, lake and dem, snd further
that, |

#7hat tne sald defendsnt, Lomige C. westhoff, is the
ownar of the easement and right to divert water from the eaid
Ellis Oreek in and to the said Qaail Laxs through the eaid diteh
a8 now constructed to the extont necessary to f£ill snd keep
£11lod the sald Quail Lake at all times when the same 1m not
naturally filled by the waters of said laxe, and to ensble the
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said Louise C. Westhoff to divert from the sald

fnail Lake and through the said pipe line water

{0 the extent of 25 miner‘s inches of water under

a four (4"} inch presaure from the first dsy of

4dpril to the first day of November of sach year, and
when the water of sald creek 1s insufficlent for thsat
parposs then to divert all of the waters of the said
ereek and oarry the sams through the sald Giteh to the
said Quail Lake, and through the salid pipe line during
tha eaid period.”

It was further decreed that,
®ihat the title of the said defendant, Louise C.
Westhof?, in and to the rights and essements sbove des-
cribed is quieted against the plaintiff, and the sald
plaintiff and ite servauts and agents and sttornmeys and
all persons acting by, through or under it be and they
nereby sre forever snjoined snd restrained from making
any claim adverse theret{o, or from interfering wlth the
usa or enjoyment thereof by the sald defendant.%
“he applicant maintaina that there ls & very comsiderable
loss in the transportation by protestant of water from #llis Creek ©0 Quail
Leka, and that 1% 1s possible and practicable to construct a {lume to
replace the ditch ani increase the diversion from Ellis Creek into Guell
Leke to such an extent as to kesp the lske filled, or nearly so, thereby
preventing the exposure of unsightly mud flats and rendering it poszible

to propagate fish in the lake., These are the purposes of the approprimtion
which he proposss as stated 1n his application.

The sppiicaunt further maintains that protestsat is diverting
through the pipe line from Quall Lake for more than the 2P imdhes measured

urnder 4 inch pressure allowed in the judgment heretofore quoted and that

this is a contridbuting cause in lowering ths laks level to ths injury




of eppiioant, and that therefore if applicant himeelf had a valid

sppropriative right as sought undsr this application he would be_in &

position to enjoin such exceas. This point was reised at the hearing

and urged with such earnastness that it was agreed by all parties that
applicant should inst-il & mweasuring device upon the pipe line leading
from Quail Lake to McKinney's Resort and determine tho facise.

This wotar wes t0 have been installed within thirty cuwt from
date of this hearing but this time was extended until October 15, 1924,
upon a representation by appiloant that it could not be done without
interference with the use of the pipe line by protestant, Subsaquently
the time for inatalling this meter was extendsd until Jume 1, 1925,
upon & reprasenttation by applicant that the season hsd become 80 far
advanced as to make it impracticsl during the fall of 1924, Appliomt
fsiled to undertake the work until protestant was usiug the pipe line
dupring the spring of 1925 and on July 14, 1925, requested an alternative
method of obtalning the same information, representing that an acoount
of the opposition of protestant it was fosred the meter oould not be
made to operate sucosssfully.

4s an altsrnative method applicant suggested measurement of
tua inflow lnto Quall Lake via applicant's di toch and an estimate of ihe
loss by evaporation from Quail Lake, snd thereby a deduction as to the
smount used by preiestant.

The field investigations made by the Divislonm would indicate

that the loss in the diversion ditch of protestaant between Ellis Creek

and Guail Lake is not excassive as compared with othear eimller cases
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of sppropriation. J[lhere 1s, however, a conslderable loss from the lsake

by seepage andsr fne dam. Applicant has made no suggestion for reducing
this loss, and the evidence wnich ne has introduced &s to excessiva
loss from the present ditch of protestant ls inconclusive as is also
the avidence introducad by him as to excessivs uss by protostant,

dorse than two and one-hali years nave elapsed since the
filing of tuis apoliestion without progress by the applicant in the
matter of agcurstely ascertaining the truth of the matters upon which
the feasibility of nis project turns. under date of August 18, 1925,
applicant was advised that since other stepa to clear up the dabtful
points hag not heen taken, opportunity to argue the matter in brief
woula be afforded and that his opening brief would becosme dne within
20 days from that date. No such opening brief has veen filed, and the
matter is therofors decided on the basis of information now available,

It appears that in 8 normal year the run-0ff naturally tribue-
tary to Guall Lake is sufficlent until about July 15th to keep the laks
full to the pressnt splllway level and that the applicant does not
propose ralsing ths existing dams. It appears furthar that when the
run-0ff naturally tributary to the exiseting lake is mo longer sufficlent
t¢ maintain a ull ressrvolr protestant diverts from Bllis Creek all of
the flow of that stream at ner point of dlversion, or such sn smount
ther«z0f as 1s required to keep the reservoir full, and it g pears further
that ner right so0 t0 do has been guieted by suit in the Superior Court
of Placer County as noted above.

I'nere 1s some seepage from protestant's ditch which could be

salvaged by conveying the water from Ellis Creek to Quail Laks in a

pipe line, flume, or concrete lined ditch, but it does not appear
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It therefore appears proper that this application should be

rejected without prejudice to applicant's right to re-file at a future
date should he find nimself in & position to overcame the prescnt pro-
ponderance of evidence that approval of the preseat gpplicstion can only

rosalt in interference with the vested rights of protestant.

OQRJDER

Application Rumbsr 3277 for permit to appropriats water naving
peen riled with tae Divisicn of Water Aights, a protast naving been flled,
a pablic hearing having been held, and .he Division being now fully ine

formad in tha premlses,

IT JS HEREBY OHDERSD that said application be rejected ani

cancelled upon the records of the Divislon of Water Rights.

DATED at Sacramento tinla __second dgy of Octobey, 1028 .
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